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THE PUBLIC AND THE CONSERVATION 
POLICY.* 

BY J. K. MCKBE. 

It is the purpose of the writer not to give expression to his 
personal views, but to offer statements of conditions as they exist 
to-day. leaving for each reader to draw his own conclusions. 

We will begin at the essential question of titles in connection 
with public lands upon which it may be desired to locate a water- 
power. All of these discussions, of course, have to do with the 
Western States and those few Southern States where there are 
still public lands, namely, Florida, Alabama and Mississippi, 
and have no bearing whatsoever on situations in the East where 
the lands have long since passed into private ownership. The 
one essential thing to keep in mind, however, in considering this 
question, is that in the Western States of Arizona, Colorado, 
Idaho, New Mexico, Nevada, Utah and Wyoming, the water as 
such belongs to the States and any title to it must be acquired 
from the State. As a broad proposition these titles are acquired 
by filing applications for a given amount of water, and putting 
the same to actual or so-called beneficial use, this use varying 
somewhat in the different States as to whether it is supplied for 
mining, irrigation, domestic or power purposes. Title cannot 
be acquired to the water, however, until it has been applied to 
actual use. In other words, you cannot locate on a given amount 
of water and, without using it, retain title. It must not only be 
located upon, but must actually be applied to the respective pur- 
pose for which filing is made. It does not necessarily follow 
that you can locate upon it for one purpose only, for you can 
recite any one or the several different purposes and apply it 

* Read before the National Electric Light Association at its thirty- 
third convention held at St. Louis, Missouri, May 26th, 1910. 
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accordingly. In the other Western States, including California, 
Oregon and Washington, the doctrine of riparian rights (the 
common - law rule) obtains, and that is the right of the pro- 
prietor of the adjoining laud to the flow of the water of the 
stream. This right does not depend upon usage, bat passes with 
the soil. 

At the time when the respective laws were enacted which 
helped the building-up of the West, the question of generating 
power by electricity front water-powers and transmitting it there- 
from was not a known development, and, therefore, the laws 
which were then enacted have to do particularly with the grant- 
ing of rights for domestic uses, ditch companies, irrigation com- 
panies and manufacturing. Under the plea of the conservation- 
ists and the claims which have been put forth by the enthusiasts 
of the Forest Service, it is questionable whether many of the 
water-powers which have been installed under such rights as have 
been granted by the Federal authorities in the past eight or ten 
years can claim a title to the property upon which they have built. 
In other words, the water-power companies, as such, located on 
the public domain have been given by the Secretary of the In- 
terior what are known as revocable rights, it being claimed by 
the Federal officers that this is the only form of authority which 
they are authorized to grant. 

This revocable right, briefly, is a right which is granted by the 
Secretary of the Interior to utilize the public lands for the convey- 
ing of water to be used for power, but " Eevocable at the option of 
the Secretary." Of course, it was claimed this contemplated that 
if the right was legitimately used and expenditures properly 
made, and the development carried to a conclusion, ours being 
an honorable Government, and the people of the country able 
to depend upon their high officials being dignified men, no 
possible trouble would ever result from any Secretary under- 
taking, after work was done, to deliberately confiscate property 
or ruin titles by attempting to revoke such rights, and that if he 
did attempt to do it the probabilities were that, the companies 
having proceeded under this revocable right and completed the 
work, the title, without regard to any further act on the part of 
the Secretary, had passed by reason of prior statutes which convey 
title upon the completion of the work. 

Addressing ourselves, however, to the character of protection 



THE PUBLIC AND THE CONSERVATION POLICY. 495 

which is afforded by depending upon the personnel of the Gov- 
ernment officials, I have before me some data which were exceed- 
ingly difficult to obtain. In fact, after it had been promised on 
one or two occasions by the officials of the Forest Service, they 
still withheld it, and it was only after enlisting the assistance 
of certain United States Senators who demanded the information 
that it was forthcoming. This is a list which is the result of action 
on the part of ex-Secretary-of-the-Interior Garfield and Secre- 
tary-of-Agriculture Wilson, the latter, it is understood, acting 
under the suggestion of Mr. Pinchot, when on March 2d, 1909, 
which you will note was just two days before Mr. Garfield was 
to go out of office, there was issued a list of what is called the 
" Decisions of March 2d, 1 909," by which " Permits issued 
by the Secretary of the Interior under Act of February 15th, 
1901," were revoked. This list covers forty different plants. The 
names of these plants are withheld because it would only serve 
to complicate titles, but it is worth while to know that these 
revocations were issued without advising with, or granting any 
hearing whatsoever to, the representatives of any of the water- 
power companies. Some of the plants had been completed and 
were in operation, and upon others hundreds of thousands of 
dollars had been expended. In other words, ex-Secretary Garfield, 
who is supposed to be a gentleman of dignity and honorable in 
his dealings, and Mr. Wilson, Secretary of Agriculture, the latter 
acting under the suggestion, it is understood, of Mr. Pinchot, 
had deliberately undertaken to destroy any titles whatsoever to 
existing properties upon which millions of dollars had been 
expended, and without even allowing a hearing of any kind, or 
giving any advance notice whatsoever to the parties concerned. 

In these days of attempting to do everything by law, it is cer- 
tainly difficult enough, to keep everything in absolute compliance 
with the terms and stipulations which it is claimed the law im- 
poses. To undertake, however, to deal with an administration 
which deliberately says they are doing things the law does not 
specifically authorize, simply because the law does not specifically 
prohibit, makes the situation peculiarly difficult. Starting out 
with what was supposed to be the preservation of our forests, and 
I am sure every one believes in and wishes the proper preservation 
of our forests, and hiding under that cloak, the last administration 
had withdrawn from entry — and the present administration lias 
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followed the same policy — hundreds of thousands, up into the 
millions, of acres of land, for every conceivable purpose, stating 
generally, however, that it was for the purpose of creating forest 
reserves. This plea, however, finally got to be grotesque when it 
was demonstrated they were withdrawing cliffs thousands of feet 
in the air, and perfectly barren and desert lands upon which for- 
ests never had grown and never could be made to grow, until 
eventually it was admitted that they were not withdrawing them 
for forest reserves, etc., but for power sites and other purposes. 
The present administration, however, have gone so far as to with- 
draw all lands upon which it was thought possible to find oil, gas, 
coal or phosphate, and have admitted they have done this simply 
because they were not prohibited by law from doing it. Mr. Taft 
so admitted in his speech made a short time ago in Chicago. He 
has asked, however, that Congress protect his acts by passing a law 
making legal these withdrawals, a retroactive law, if you please. 
That Congress recognizes this condition is pretty well shown by 
the considerable number of bills bearing on the subject which have 
been introduced in the last Congress. The general tenor in every 
one of them is something to the effect that " All such withdrawals 
heretofore made and now existing are hereby ratified and eon- 
firmed as though made under this Act." 

It is difficult enough to comply with the construction of the 
laws as they actually exist, but we have also to deal with a 
situation where officials do acts in expectation that laws will be 
made later on to ratify them, and it is puzzling to know just 
where the private citizen, who is endeavoring to promote enter- 
prises and develop the country, is going to get off, or get on, 
whichever way you wish to put it. If those holding public offices 
can pursue a policy of this character, we can easily anticipate 
what would happen if they saw fit to carry it beyond the question 
of public lands and introduce the same methods in the direction 
of assessing taxes and tariffs, just because they are not prohibited 
by law. Continuing this along other lines, it would only be a 
question of how far it could go before the people would insist 
on calling a halt. 

One of the so-called "offences" which the Government officials 
claim has been committed by the " Interests " is that frauds have 
been perpetrated by entries being made on lands taken up for 
certain prescribed uses which were not those for which they were 
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actually intended. For instance, it was claimed that large tracts 
of timber land had been acquired by locating as placer-mining 
claims good timber lands, it being stated that these withdrawals 
of land for placer-mining claims when intended to cover timber 
was a fraud. Undoubtedly, if such a thing was done it was 
fraudulent, but if it be a crime for private interests to attempt to 
do this, why is it not also a crime for Government officials to go 
ahead as they have been doing, withdrawing thousands of acres 
of land under the plea of its being for the purpose of creating 
forest reserves, etc., which they afterward admitted were solely 
for the purpose of securing water-power sites, or lands having 
coal, gas and other deposits ? When a citizen does it the Govern- 
ment can proceed against him officially, but when Government 
officials do it there is no way to have such acts brought into the 
courts because no action under existing laws can be brought 
against the Government. In other words, the Government of- 
ficials commit what when the same acts are committed by private 
citizens are called crimes, but if done by Government officials 
sworn to execute the laws they expect you to regard as virtues. 

To give a concrete illustration of the arbitrary way the situation 
has been dealt with, if you are raising grain on land which has 
been taken up from the public domain and you wish to transport 
it to market, and in doing so you are obliged to construct a road- 
way across public lands, you are allowed to build this roadway 
across such lands. If in doing so you have occasion to cross a 
non-navigable stream running through public lands you are privi- 
leged to build a bridge across the stream for this purpose, and 
upon accomplishing your work the title passes. Should it, how- 
ever, happen that this bridge is located at a point where there 
is a fall in the stream, and you take this same bridge, if you 
please, and instead of putting it across the stream, call it a 
flume and simply turn it around so that it points down the 
stream, and then carry water across it instead of grain, the 
United States Government seeks to prohibit this right, and says 
you cannot have the land for this use. The distinction between 
being allowed to carry grain across the bridge, and being denied 
the right to turn the bridge down the stream and flow water 
over it, the latter of which you also have title to by rights granted 
by the State, would seem to be simply one of arbitrary action on 
the part of the Government officials. 
vol. cxcn. — no. 659. 32 
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Addressing ourselves to the degree of intelligence and the 
amount of hostility which has been brought to bear on this situa- 
tion, a particularly striking case is that in connection with the 
Niagara Eiver. Under the administration of President Eoose- 
velt, with Mr. Taft as Secretary of War, a convention was en- 
tered into with Canada, through what is known as the Burton 
Act, by which at Niagara Eiver the United States is allowed to 
withdraw from that river 20,000 cubic second feet of water, 
while on the Canadian side 36,000 cubic second feet can be with- 
drawn. These figures were arrived at, so far as I have been able 
to ascertain, without any conclusive or proper engineering data 
as to what would be the effect upon the river or upon the scenic 
grandeur of Niagara Falls, if amounts in excess of those recited 
were taken from above the Palls. At the time the convention was 
entered into the plants on the Canadian side of the river were 
withdrawing, as nearly as we can estimate, a trifle over half of 
the amount of water allotted to the Canadian side. The plants on 
the American side of the river were utilizing practically all the 
water allotted by the Act to this side. 

There is an additional unused right to 20,000 cubic second 
feet on the American side which had long before been granted 
by the State of New York, and although considerable work had 
been done years ago toward using this grant, and the parties 
owning it were ready to go ahead and complete the plant at an 
expenditure of twelve or fifteen millions of dollars, the con- 
vention entered into by the United States made no allowance for 
this water grant, and presented such complications in connection 
with title to the water that the undertaking has been brought to 
an entire stop. The question was put to Mr. Taft, Secretary 
of War, whether he would consent to have the United States 
bring an action against the company for the purpose of endeavor- 
ing to clear the title; he declined to do it, appreciating probably 
that since an individual is unable to bring an action against the 
United States the owners of this plant were absolutely helpless; 
and all of this was done without there having been sufficient data 
secured as to whether or not the additional 20,000 cubic second 
feet, if taken out, would have any appreciable effect on the river 
itself, and with every indication that it would not. This 20,000 
cubic second feet of water would have given something in excess 
of 550,000 horse-power of energy, which together with millions 
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and millions of other cubic second feet of water continue to go 
wastefully down the river, as they have for ages past, affording 
the best possible illustration of the impractical results which con- 
servation, when guided by hysteria and not by common sense, 
leads us into. 

In the mean time the power companies on the Canadian 
side are continuing work, installing additional capacity in the 
plants already there. So absurd is this situation that one 
of the companies on the American side is unable to operate in 
full the plant which at that date was already installed, and has 
been obliged to go to the Canadian side, where it also has rights, 
and install additional apparatus on that side. While these mill- 
ions of horse-power are being wasted, the city of Buffalo, we 
are advised, is preparing specifications for the installation of a 
steam plant to furnish power for pumping and the lighting of 
that city. In other words, here are millions of horse-power of 
water going to waste, which could be readily utilized without 
either marring the beauty of the Falls, or having any noticeable 
effect on them, and coal will have to be burned to meet the needs 
of the community. 

It is a little difficult to reconcile these facts with the so-called 
theory of conservation, although it does match in very hand- 
somely with some of the beautiful but impractical ideas of those 
who raise their eyes to the sky and parrot the word "conserva- 
tion." 

An interesting feature, however, of all the bills heretofore 
mentioned as introduced before the present Congress is that not 
a single one of them indicates what is to become of the lands 
or properties after they are withdrawn. The lands are withdrawn 
subject to the discretion of the President and Congress, which 
we suppose means that now they have them withdrawn they are 
going to sit and look at them for a while and consider what they 
will do with them. In other words, the further development of the 
country in the way of coal, oil, gas, water-powers, forestry, or 
anything else which a weird mind of one who happens to be in 
authority may picture, is brought to an absolutely dead stop and 
for an indefinite period, until somebody, just who no one seems 
to know, makes up his mind how we ought to go ahead again — 
a policy which is sadly setting back the development of many 
sections of the country, and which is a death-blow, for the time 
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being particularly, to the great Territory of Alaska. A time 
limit to franchise of from twenty-five to fifty years has been 
suggested by different members of our national Legislature in 
connection with recent bills. Not one of them, however, has 
intimated what is to become of the property at the end of 
this period, the presumption apparently being that at the ex- 
piration of the twenty-five or fifty year period the owners of 
the property will have gotten back the original cost of the prop- 
erty, interest on their money and profit besides. The fact should 
not be lost sight of that the title to the water lies with the 
company or citizen who has had title from the State and with 
which the National Government or authorities have nothing what- 
ever to do. Any practical detail study of this subject would 
show that from a commercial standpoint the situation is absolute- 
ly impossible. If any one to-day should undertake a proposition 
of this kind on the time limit which the Government talks of 
imposing he would launch himself in a boat without knowing 
its possible destination, and would have to trust himself to the 
mercy of the natives upon the island where his boat might land 
him at the end of his journey. 

It has always seemed to me that the most satisfactory way 
to handle the situation as a whole regarding our public lands 
would be to turn them over to the respective States in which 
they are located. Each State can look after that which applies 
to its own domain. The only argument ever heard advanced 
against this is the contemptible one that the local governments are 
not as cautious as the national one, and would be more vulner- 
able. This, however, is not an argument, but an attempt to 
reflect on our forms of government. There is at present too 
great a tendency in our Congress and the executive departments 
towards paternal government, and each State ought to be allowed 
to control and make use of the land which lies within its own 
domain, and this, I believe, is the solution which will eventually 
come about. The curious thing is that the Western Senators and 
Eepresentatives do not get together on this subject and take it 
into their own control, as they might very readily do by unity 
of action. 

Addressing ourselves particularly to the question of water- 
powers, it is unfortunate that a better comprehension does not 
obtain of how large an undertaking it is to discuss the water- 
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powers of the country. I will venture to say that the railroads 
which run through the canons of the West thereby destroy, by 
reason of occupying water grade, water-power sites for possibili- 
ties of hundreds of thousands of horse-power. Take, for example, 
a case in Colorado, under the last administration, where a rail- 
road made a filing for a right-of-way through a canon, and at 
the time this filing was made the construction of the road 
was from 100 to 125 miles away from the canon, so there 
could be no question of grade entering into the discussion, or 
objection to the road going through the canon at a higher eleva- 
tion. At the same time, the Eeclamation Bureau had lands in 
the same locality withdrawn for a project which contemplated 
building a dam at the head of this canon and creating a reservoir 
which they estimated would supply water sufficient to reclaim 
agricultural land to the value of $30,000,000, and land which 
without the use of this reservoir site would, according to the of- 
ficial statement of the Eeclamation Department engineers, forever 
remain as at present a sterile desert. There was also a water-power 
projected at the same site and filings and applications pending, 
from which could have been developed at least 25,000 continuous 
horse-power. All three of these enterprises could have been de- 
veloped at this point, each without interfering with the other, it 
being only necessary for the railroad to go around the border of 
the reservoir site and through the canon at higher than water 
grade. Notwithstanding this fact, and although it was presented 
in this way to the officials of the Government, including the 
President himself, the right-of-way was ordered granted by the 
President to the railroad company, thereby destroying the other 
two projects instead of allowing all three to survive. The reasons 
for doing this have never been made public. Government, officials 
do not in their administration of affairs feel called upon to give 
reasons for their actions. Shouting "Eeclamation and Con- 
servation" from the housetops and then acting as above, all 
at the same time, is to say the least a bit inconsistent. They 
do these acts and that is the end of it. The fact remains, how- 
ever, that the above case actually occurred. Perhaps the right- 
of-way was given simply because the recipient was a railroad; 
perhaps it was a matter of influence. 

As for other water-power possibilities, I recall the case of a 
consulting engineer on hydraulic work telling me several years 
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ago of his having been retained to look up and locate a number 
of the most valuable water-power possibilities in the State of 
California. He jokingly told me how he regarded this com- 
mission as a very valuable one and accepted it with a great deal 
of pleasure. He advised his clients, however, that there was 
no question in his mind but that he would be able by going well 
over the State to locate at least one million horse-power. His 
commission was promptly withdrawn, the parties stating that 
they had no conception there was any such an amount. To this 
he replied that he believed there was not only that much, but 
double that much available in California alone. It is hardly 
necessary to say that this same condition prevails to a greater 
or lesser degree in several of the Western States. I cite this case 
only to emphasize how little understood are the water-power pos- 
sibilities of the nation. To those familiar with the situation, it 
is incomprehensible that men who are assumed to possess common 
sense, and to have regard for integrity, can assert that the so- 
called water-power interests are endeavoring to control the water- 
powers in this country. The most difficult thing from a water- 
power standpoint is to find those water sites at which the cost 
of development would not run up to an amount prohibitive from 
a commercial standpoint. The continuous development of the 
steam-engine and the reduced cost for developing power by steam 
are every year making it harder to find a water-power site on which 
the first cost to develop would not be so high as to make it impos- 
sible to compete with the low cost of steam-generated power, par- 
ticularly when it is generated by steam-turbines. The United 
States Government would be practising true conservation if, in- 
stead of endeavoring to add to the cost and difficulties of water- 
power development, they would give assistance to capital and 
other enterprises undertaking this development, because for every 
water-power that is installed proportionately that much coal and 
oil are saved, and thereby is accomplished true conservation of 
our nation's resources. The present policy of the Government, 
however, is going to carry us to just the other extreme. In other 
words, by increasing the cost of water-power development they 
are going to increase proportionately the amount of power gen- 
erated by steam, which, of course, means the burning of oil and 
coal — Niagara-Buffalo, for instance. 
The real difficulty in this whole situation seems to be hysteria, 
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and all the legislation which has been suggested, and all the rules 
and regulations which hare been formulated in connection with 
water-powers, have been made by people who are not informed 
and who are working on theories that sound beautiful but are 
absolutely impractical. 

Let us hope that hysteria will soon exhaust itself and allow 
an appeal to reason. It is to be hoped that the stagnation in the 
development of our public lands which will inevitably follow the 
present policy will bring about an era of common sense and that 
those in authority will be brought to understand that it would 
be more nearly within the duties of their high position if they 
found ways to induce the coming of the settler, the taking up and 
development of the unoccupied public domain, and the creation of 
wealth where barrenness and sterility now exist. Let us hope 
that the sober judgment of the people will condemn this policy 
of putting every possible obstacle in the way of development, 
the policy which to discover new obstacles has even gone beyond 
the authority of law. 

J. R. McEee. 



